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Home Source

“Not honesty alone…”

I had reason the other day to
be reflecting on the duties of a
trustee to the beneficiaries of
a trust and remembered the
words famously written by
Judge Benjamin Cardozo on
this subject nearly a century ago, before he
was appointed to the Supreme Court.

“A trustee is held to something stricter
than the morals of the market place. Not
honesty alone, but the punctilio of an honor
the most sensitive, is then the standard of
behavior… the level of conduct for fiduciaries
[has] been kept at a level higher than that
trodden by the crowd.”

These words come from the celebrated
case of Meinhard v. Salmon, decided by the
New York Court of Appeals in 1928. This case
concerned a dispute between two men who
were in a joint venture, one of whom was
presented with a business opportunity that
arose out of this enterprise. He seized the
opportunity for himself and did not notify
his partner that it had been received or give
him an opportunity to participate in the
opportunity.

Upon learning of the missed opportunity,
the excluded partner brought suit claiming
he was entitled to be notified about the o�er
and have a chance to participate in it. In rul-
ing in favor of the excluded partner, Judge
Cardozo famously penned the words above.
Boy, they don’t write ‘em like that anymore.

It reminds me of the story about the shop
owner whose son, Junior, was home on win-
ter break from his college studies and was
helping his father out in the store which
was owned by Junior’s father and his uncle
Pat. One day Junior found a $20 bill on the
floor near the cash register. He brought it to
his father and said he thought it must have
been dropped by Mrs. Miller, as she had just

left after buying something and the money
hadn’t been there prior to her coming in.

Junior asked his father what to do with
the money. The father stopped for a moment
and got this faraway look in his eyes. Then he
said, “Well, this raises an important ques-
tion.” To which Junior replied, “Do you mean
I should run after Mrs. Miller and find out if
the money is hers?”

To which the father smiled, shook his
head, and said, “No, no, no. The question is
whether I tell Uncle Pat.”

One hears a lot about trusts these days, and
all trusts must have a trustee. For some time
now, trusts have been promoted (some think
over-promoted) as a cure-all for “whatever
ails you,” most commonly a much-dreaded
trip to probate court.

That said, trusts can be very useful in any
number of situations. These include clients
who want to leave assets to benefit a child or
other person who a) has special needs, and
the benefactor doesn’t want to make them
ineligible for benefit programs for which
the child or other person would otherwise
be eligible, or b) su�ers from addictions,
self-destructive behavior, or debts, or c) is
in a marriage plagued with problems, or d)
is engaged in a profession that is subject to
litigation, or e) is a spendthrift, or has not

reached an age of su�cient maturity to be
responsible for an inheritance.

Recently, trusts have attracted new atten-
tion as a means to leave an IRA to a beneficia-
ry in a way to reduce the ability of creditors
of the beneficiary to gain access to it. This
concern has become heightened because of
a decision handed down in June of this year
by the United States Supreme Court (Clark v.
Rameker). This decision held generally that
under federal bankruptcy law, the credi-

tors of a beneficiary of an inherited IRA are
not prohibited from seeking to satisfy their
claims out of an IRA that has been inherited.
That is, some important creditor protection
aspects of an IRA do not carry over from the
person who established it as a retirement
vehicle to the person who inherits it. Leav-
ing the IRA in a properly written trust, it is
claimed, can protect the IRA from the claims
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Jonathan Rodgers
860-536-4829
860-572-9099

jrodgers@randallrealtors.com

Dir: I95, exit 74, south on Flanders Rd., R on Roxbury Rd., L on Whiting Farms Lane

Whiting Farms Commons • Niantic
Homes are selling quickly, only 11 sites remain!

Active Adult Community (55+) • New homes from $369,900
www.whitingfarmscommons.com
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The Fall season has been very busy at Whiting Farms with four new homes under construction at
the community. Set on 26 acres of pristine forest and meadow land, these gorgeous single-family

homes are built with the finest craftsmanship and attention to detail. Granite countertops,
hardwood and tile floors and first-floor master suites are standard in every new home.

Melinda Carlisle • 22 Holmes St, Mystic • 860.460.8002 • 860.572.9099 • mysticmelinda@aol.com

MYSTIC
Direct waterfront on the Mystic River with a dock, an inground pool, and
gorgeous views up and down the river and across to see the historic ships
at The Mystic Seaport Museum. Very appealing four bedroom, 3 and one
half bath cape style home offers all the benefits of in town living while still
maintaining it’s privacy and historic charm. Spacious, bright and all quite
wonderful. Call Melinda Carlisle 860-460-8002

MASONS ISLAND, MYSTIC
Private assoc. Spacious light & bright 3 level 4/5 BR, 4 BA contempo.
fully updated & very well maintained. This design brings the outdoors
in from every angle.Wrap around porch/decks provide superb outdoor
living space.Open LR/FP, DR & sitting rm. 1st flr BR/BA. Center island
kit. & den. Individually owned dock just across the street. Waterviews.
Beautiful landscaping. Call Melinda Carlisle 860 460 8002.
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NORTH STONINGTON
Stunning newer classic colonial beautifully sited in scenic location on over
two acres. Excellent construction with top notch finish detail, gleaming
wood floors. Handsome kitchen/granite opening to spacious FR/FP, formal
LR, DR, plus office. 4 BR, 2.5 baths. MBR is 24 x14. Meticulously main-
tained and superbly furnished and decorated. Most furnishings can convey
separately. This is a great house and excellent value. Melinda Carlisle
860-460-8002.

STONINGTON
Absolutely delightful 4 BR, 2.5 bath expanded country Cape on over 6
private acres zoned for horses. Beautiful old stone walls. Center island
kitch/brk rm opens to spacious FR/fp with built in bookcases & cathe-
dral ceiling. Lovely bright sunroom. Formal LR and DR. First flr MBR/
bath. Great bonus rm for TV/pool table. 3.5 car gar. Beautiful deck and
stone terrace with sitting wall. CA/CVAC. Exceedingly well maintained.
Call Melinda Carlisle, 860-460-8002.
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77 Main St., Stonington 860-415-8199 • Realty3Stonington.com
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STONINGTON BOROUGH
$499,000

www.33OrchardSt.com
Shipshape Capew/seasonal water views! Nicely
updated, preserving much of original charm,
3BR/2BA, Fireplace & Open flr plan w/lots of
light! Short stroll to restaurants & more! Avail.
for rent. Dir: Water St. to L on Church. L on
Orchard-#33oncornerofEGrand&Orchard.
Call Melanie Tary 860-235-6607
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LEBANON $209,000
Sweet Country Cape on 1.6
Ac. Just 10 Min. to shopping
- 4BR/2.5BA, FP, Granite
Kit., Fenced In-Grnd Pool,
Shed, 2 Decks & More!.
Call Melanie Tary 860-
235-6607.
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GROTON LONG POINT
$599,000

www.23MiddlefieldSt.com
Terrific Value for this 4BR/2BA
Beach House w/Views of Water
& beyond!—Just a short stroll to
the beach! Completely renovated,
winterized and well-maintained—
Move-in Ready! Call Melanie Tary
860-235-6607

STONINGTON $1,865,000
www.17lambsway.com

Exquisite award-winning home w/brilliant
waterviews.Impeccablyappointedthrough-
outw/ 1st&2ndflrMBR suites; 4BR/5.5BA
total, gourmet kit., 2 FP, wine cellar, 3c
gar., pool, prof. lndscping & lighting…
A truly stunning property. Call Melanie
Tary 860-235-6607
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PAWCATUCK $319,900
Pretty 3BR/2BA Col. in “country
setting”, just min. to Stngtn
Boro, boating, beaches & more!
Lndscped, fenced yard, open flr.
plan,woodfloor.Call Melanie
Tary 860-235-6607

N. STONINGTON $598,000
www.7FarmPondRd.com

Exceptional 4 BR / 3.5 BA Colonial on ove
2 acres of park-like grounds. Just min-
utes from Stonington Boro, beaches &
more! Beautiful custom details through-
out. See property website for all, truly
a special property. Dir: Rte. 184 to N.
Anguilla Rd., right on Farm Pond to #7.
Call Melanie Tary 860-235-6607.

Just 5 Mi. from Downtown
Mystic & 15 min. to Stonington
Borough! updated 3BR/2BA Cape
on 13 gorgeous acres w/perennial
gardens, a stone garden house
w/FP & so much more. Call
Melanie Tary 860-235-6607

LEDYARD $475,000
www.222LambtownRd.com

STONINGTON BOROUGH
$2,450,000

WATERFRONT with dock in the Boro!
Room for everyone with 6 BR, 6 BA, 2
Living Areas, 3 decks overlooking water,
tons of parking & right around the corner
from restaurants, shops & more! Lower
Unit also for rent &/or for sale sepa-
rately $950,000. Call Melanie Tary
860-235-6607.
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Honesty
of the creditors of the beneficiary.

A question that often does not get as much
attention as it should when a person is set-
ting up a trust: who should be named as the
trustee?Who can discharge his or her duties
with “not honesty alone, but the punctilio of
an honor the most sensitive…?”

This question requires a thoughtful review
of the purpose of the trust, and the duties
that are involved in administering it. What
are the nature of the assets? Is it a trust that
is truly and only a probate avoidance device,
intended to exist for a short period of time
before all assets are distributed? Or is the
trust intended to continue on for an indefi-
nite period, with perhapsweighty duties and
obligations upon the trustee, such as admin-
istering the trust for the benefit of a person
with special needs, or one suffering from
self-destructive behavior, or who may be a
spendthrift and unable to manage money?

The initial thought of most clients is to
nameoneof their childrenas trustee. Insome
circumstances this can work well. In others,
it can lead to years of fighting; in particularly
bad cases, families can disintegrate.

It helps to dwell on the different circum-

stances that may arise during the adminis-
tration of the trust, and the possibly diver-
gent interests and needs of the beneficiaries.
Consider the pressures that may arise and
whether it is wise to burden one child with
the responsibility of holding the purse
strings over another, or with the personal
legal liability for the proper administration
of a trust for another.

Most parents think their children will
get along and work everything out together
after the parents are gone. This certainly
does happen in many cases, but then there
are the cases where old grudges and slights
are rekindled and the children can’t agree
about much of anything. Except, of course,
that everyone’s legal fees are too high.

Jim Young is a partner in Andrews &
Young P.C., which has offices in Water-
ford and Groton, and has been serving
the southeastern Connecticut area since
1987. He can be reached at 860-444-2101
or at jyoung@andrewsandyoung.com. The
statements made in this particular col-
umn are not intended to be taken as legal
advice for any particular fact situation.
Consult with an attorney.
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